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Court of Appeals of the District of Columbia 


No. 4632. 

T. B. Hord Grain Company, Appellant, 


vs. 

David H. Blair, Commissioner of Internal Revenue. 


1 United States Board of Tax Appeals. 

Docket No. 7291. 

Appeal of T. B. Hord Grain Co., Central City, Nebraska. 

Appearances: For Taxpayer: None; for Commissioner: 
F. 0. Graves, Esq. 


Docket Entries. 

Date. 

1925. 

Sept. 19. Petition received and: filed. 

“ 24. Copy of petition served on Solicitor. 

24. Notofication of receipt mailed taxpayer. 

‘‘ 28. Motion to substitute verified petition with peti¬ 

tion, filed by taxpayer. 

‘‘ 29. Granted. Both sides notified. 

Oct. 6. Answer filed by Solicitor. 

22. Copy of answer served on taxpayer. Assigned 
General Calendar. 

“ 24. Motion to consolidate for hearing with #2398 and 

to place on Reserve Calendar filed by taxpayer. 

“ 24. Granted to Reserve Calendar ‘‘C.” Both sides 

notified. 


1—4632a 
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Date. 

Dec. 22. 

1926. 
Mar. 15. 

Mar. 26. 
Apr. 9. 
“ 14. 

“ 14. 

May 3. 

1927. 


Mar. 

16. 

i ( 

22. 

Aug. 

17. 

t i 

17. 

Sept. 

1. 

(( 

1. 

( i 

1. 

it 

8. 


Motion to transfer appeal to Day Calendar filed 
by taxpayer. See 2398. 

Stipulation of facts and motion that appeal be con¬ 
sidered as submitted without oral hearing or 
further evidence allowed by either party, with 
privilege to each party to submit briefs by 
4-10-26 filed. 

Brief filed by Solicitor. See 2398. 

Brief filed by taxpayer. 

Copy of brief served on Solicitor. Taxpayer noti¬ 
fied. 

Ordered appeal placed on Day Calendar of 5-3-26 
for assignment to a division—signed and filed. 
Both sides notified. 

Hearing had before Mr. Phillips. Appeal having 
been submitted on stipulation, briefs and plead¬ 
ings, assigned to Div. 3 for decision. See 2398. 

Findings of fact and opinion rendered. Judgment 
will be entered for Commissioner. 

Order of redetermination signed and filed. Both 
sides notified. 

Stipulation for review by Court of Ap. of D. C. 
filed. 

Assignments of error filed by taxpayer. 

Proof of service of assignment of error and peti¬ 
tion for review filed by taxpayer. 

Designation of record with proof of service filed 
by taxpayer. 

Memorandum rejecting bond tendered on review, 
signed and filed. Both sides notified. 

Bond on review approved and filed. 
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2 Filed Sept. 19, 1925. United States Board of 

Tax Appeals. 

7291. 

Appeal of T. B. Hord Grain Company, Central City, 

Nebraska. 

3 United States Board of Tax Appeals. 

Docket No. —. 

Appeal of T. B. Hord Grain Co., Central City, Nebr. 

Petition, 

The above named taxpayer hereby appeals from the de¬ 
termination of the Commissioner of Internal Revenue, set 
forth in his deficiency letter ‘‘IT:E:SM-60D:RMD-A-7742- 
Inact.’’, dated July 23, 1925, and, as the basis of its appeal, 
sets forth the following: 

1. The taxpayer is a Nebraska corporation, with principal 
office at Central City, Nebraska. 

2. The deficiency letter, a copy of which is attached, was 
dated July 23,1925, the date of mailing to the taxpayer be¬ 
ing unknown. 

3. The taxes in controversy are Income and Profits taxes 
for the fiscal year ending June 30, 1918, and are less than 
$10,000.00, to wit; approximately $2,700.00. 

4. The determination of tax contained in the said de¬ 
ficiency letter, is based upon the following errors: 

(a) The surplus account of the taxpayer, as included in 
invested capital, has been erroneously reduced by the Com¬ 
missioner, for each of the fiscal years in question, by the 
amount of $62,429.52, for depreciation claimed to have been 
accrued prior to June 30, 1916. 

{h) In determining the tax liability for the six months of 
the fiscal year ending June 30, 1918, which fell in 1917, the 
Commissioner has made the computations under Section 210 
of the Act of October 3,1917, instead of under Section 201 
of that Act. 


2~~4632(i 
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4 5. The facts upon which the taxpayer relies as the 

basis of its appeal, are as follows: 

(a) The book value of all Real Estate of the corporation, 
on June 30, 1916, was $312,403.27. The Commissioner, in 
accordance with a revenue agent’s report, increased this 
amount by $24,073.96, and showed the cost of such Real 
Estate as $336,477.23. He also, in accordance with the same 
agent’s report, set up a reserve for depreciation, of $86,- 
503.48. The result of the Commissioner’s adjustments, was 
to reduce the book value of the fixed assets on June 30,1916, 
from $312,403.27 to $249,973.75, or, a net decrease of $62,- 
429.52. No affirmative evidence was obtained by the Com¬ 
missioner to show that insufficient depreciation had been 
charged off in prior years, other than the application of a 
theoretical formula, by employing fixed rates of deprecia¬ 
tion from the date of acquisition of the assets. The Commis¬ 
sioner has, therefore, reduced the invested capital of the 
taxpayer by the amount of $62,429.52, without affirmative 
evidence that this adjustment is necessary to show the as¬ 
sets at their net depreciated value. 

(b) The Commissioner determined the tax liability of the 
taxpayer for the six months of the fiscal year ending June 
30,1918, which fell in 1917, under the normal sections of the 
Act of October 3,1917, to be $56,302.70. The Commissioner, 
by letter dated February 14, 1924, determined the tax lia¬ 
bility for the same period under Section 210 of the Act of 
October 3,1917, to be $67,741.43. The latter figure has been 
used as the basis for the determination of the tax liability 
of this company, as set forth in the deficiency letter here¬ 
tofore referred to. 

6. The taxpayer, in support of its appeal, relies upon the 
following propositions of law: 

(a) No reduction may be made of invested capital, ex¬ 
cept by the production of affirmative evidence that the value 
of the assets, as shown by the books of account, at the be¬ 
ginning of the taxable year, was overstated. 

(/>) Section 210 of the Act of October 3, 1917, is a relief 
section, and may not be employed as the basis for increasing 
the tax liability of a taxpayer. If the tax as determined 
under the normal sections of the Act, is less than it would 
be under the relief section, then the relief section may not 
be employed. 
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5 Wherefore, the taxpayer respectfully prays that 

this Board may hear and determine its appeal. 

BEN JENKINS, 

Counsel, 915 Southern Bldg., Washington, D. C. 

Sworn to before me this 19" day of September, 1925. 

[Seal Amy L. Fairless, Notary Public, District of 

Columbia.] 

AMY L. FAIRLESS, 

Notary Public. 

Copy. 

Form NP-2. 

Treasury Department, Washington. 

Office of Commissioner of Internal Revenue. 

IT: E: SM-60-D. 

RMD-A-7742-Inact. 

July 23, 1925. 

T. B. Hord Grain Company, 

Central City, Nebraska. 

Sirs : 

An audit of your income and profits tax return for the 
fiscal year ended June 30,1918, has resulted in the determi¬ 
nation of a deficiency in tax of $2,686.19, as shown in the 
attached statement. 

In accordance vdth the provisions of Section 274 of the 
Revenue Act of 1924, you are allowed 60 days from the 
date of mailing of this letter within which to file an appeal 
to the United States Board of Tax Appeals contesting in 
whole or in part the correctness of this determination. 

Where a taxpayer has been given an opportunity to ap¬ 
peal to the United States Board of Tax Appeals and has 
not done so within the 60 days prescribed and an assess¬ 
ment has been made, or where a taxpayer has appealed 
and an assessment in accordance wdth the final decision 
on such appeal has been made, no claim in abatement in 
respect of any part of the deficiency will be entertained. 
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If you acquiesce in this determination and do not desire 
tc file an appeal, you are requested to sign the inclosed 
agreement consenting to the assessment of the deficiency 
and forward it to the Commissioner of Internal Revenue, 
Washington, D. C., for the attention of IT: E: SM-60-D 
RMD-A-7742-Inact. 

In the event that you acquiesce in a part of the determi¬ 
nation, the agreement should be executed with respect to 
the items agreed to. 

Respectfully, 

D. H. BLAIR, 

Commissioner, 

By-, 

Deputy Commissioner, 

Inclosures: Statements, Agreement—Form A. 

mjs-4. 

7 Statement, 

IT: E: SM-60-D. 

RMD-A-7742-Inact. 

In re T. B. Hord Grain Co., Central City, Nebraska. 

Fiscal year ended June 30, 1918, Deficiencv in tax, 

$2,683.19. 

After a careful review of your protest dated October 27, 
1924, against the findings of the Bureau as outlined in 
letter of October 4, 1924, and of all the evidence submitted 
in support of your contention, you are advised that the 
Bureau holds that in determining whether or not abnor¬ 
malities exist which would bring your case within the pro¬ 
visions of Section 210 of the Revenue Act of 1917 and 327 
and 328 of the Revenue Act of 1918, a fiscal year must be 
considered as a whole, and if the profits tax is computed 
under the relief provisions for one portion of the fiscal 
year, it must of necessity be computed under the relief pro¬ 
visions for the other portion, notwithstanding the fact that 
the tax under See I ion 201 of the 1917 Act, or 201 of the 1918 
Act for the respective portion is lower. 

The deficiency in tax of $2,686.19 of which you were ad¬ 
vised in Bureau letter dated October 4, 1924, is, therefore, 
sustained. 
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8 Filed Oct. 6, 1925. United States Board of Tax 

Appeals. 

Docket No. 7291. 

Appeal of T. B. Hord Grain Company, Central City, 

Nebraska. 

Answer, 

The Commissioner of Internal Revenue, by his attorney, 
A. W. Gregg, Solicitor of Internal Revenue, for answer to 
the petition filed in the above-entitled appeal, admits and 
denies as follows: 

(1) Admits the allegations contained in paragraphs 1, 2 
and 3 of the petition. 

(2) Admits that the book value of all real estate of the 
corporation of June 30, 1916 was $312,403.27. 

(3) Admits that the Commissioner, in accordance with 
the Revenue Agent’s Report, increased this amount by 
$24,073.96 and shows the cost of real estate as $336,477.23. 

(4) Admits that the Commissioner in accordance with the 
Revenue Agent’s Report set up a reserve for depreciation 
of $86,503.48 as at June 30, 1916. 

(5) Admits that the Commissioner has determined the 
tax liability for the six months of the fiscal year ended June 
30,1918 which fell in 1917 in accordance with the provisions 
of Section 210 of the Revenue Act of 1917. 

(6) Alleges that the profits tax liability for that portion 
of the fiscal year falling in 1918 has been determined under 
Section 328 of the Revenue Act of 1918. 

(7) Admits that the profits tax liability for that portion 
of the fiscal year falling in 1917 as computed under Sec¬ 
tion 210 is greater than if it were computed under Sec¬ 
tion 201 of the Revenue Act of 1917. 

9 (8) Denies, generally and specifically, each and 
every allegation contained in the taxpayer’s peti¬ 
tion not hereinbefore admitted, qualified or denied. 

Propositions of Law. 

1. The taxpayer’s invested capital has been properly ad¬ 
justed for depreciation which had been actually sustained 
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prior to the beginning of the taxable year under provisions 
of Section 326 of the Revenue Act of 1918. 

2. The profits tax liability has been properly computed 
under the special assessment provisions and the Commis¬ 
sioner is correct in computing profits tax liability of that 
portion of the year falling in 1917 in accordance with the 
provisions of Section 210 rather than Section 201 of the 
Revenue Act of 1917 when the tax liability for that portion 
of the fiscal year falling in 1918 is computed under Sec¬ 
tion 326 of the Revenue Act of 1918. 

Wherefore, it is prayed that the taxpayer’s appeal be 
denied. 

A. W. GREGG, 

Solicitor of Internal Revenue, 
Attorney for Commissioner of Internal Revenue, 

Of Counsel: 

F. 0. GRAVES, 

Special Attorney, Bureau of Internal Revenue, 

10 Filed Mar. 15, 1926, United States Board of Tax 

Appeals. 

Docket No. 7291. 

Appeal of T. B. Hoed Grain Company, Central City, 

Nebraska. 

Stipulation and Motion, 

It is hereby stipulated and agreed, by and between both 
parties to this appeal, as follows: 

(1) The attached copies of letters dated February 14, 

1924, and October 4, 1924, are true copies of letters ad¬ 
dressed to the taxpayer with respect to its income and 
profits tax returns for the fiscal year ended June 30, 1917, 
and June 30, 1918, and which led up to letter of July 23, 

1925, from which the appeal was taken. 

(2) The Commissioner determined the profits tax liability 
for the fiscal year ended June 30,1918, under the provisions 
of Section 210 of the Revenue Act of 1917, and Section 328 
of the Revenue Act of 1918. The profits tax liability for 
the fiscal year ended June 30, 1918, computed at the 1917 
rates in accordance with Section 210 of the Revenue Act 
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of 1917, is $67,741.43. A computation of the profits tax 
liability for this same fiscal year under Section 201 of the 
Revenue Act of 1917, would amount to $56,302.70. 

(3) The profits tax liability for the fiscal year ended 
June 30, 1918, computed under Section 328 of the Revenue 
Act of 19l8, amounts to $95,498.35. A computation of the 
profits tax liability for this same fiscal year under Section 
301 of the Revenue Act of 1918, would amount to $119,- 
535.14. 

It is moved that upon receipt of this stipulation the ap¬ 
peal be considered as submitted without oral hearing or 
the introduction of further evidence by either party, but 
with the privilege to each party of submitting a brief by 
April 10, 1926. 

BEN JENKINS, 
Counsel for Taxpayer, 

A. W. GREGG, 

Solicitor of Internal Revenue^ 

. Attorney for Commissioner of Internal Revenue. 

Of counsel: 

F. 0. GRAVES, 

Special Attorney Bureau of Internal Revenue. 


(Here follow diagrams marked pages 11, 12, and 13.) 


14 Treasury Department, Washington, Office of Com¬ 
missioner of Internal Revenue. 

IT:E:SM. RAD:10711. A-7742. Oct. 4, 1924. 

T. B. Hord Grain Company, 

Central City, Nebraska. 

Sirs: 

An audit of your income and profits tax returns for the 
fiscal years ended June 30, 1917 and 1918 has resulted in 
the determination of a deficiency in tax for the year 1918 
of $2,686.19, as shown in the attached statement. 
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You are granted 30 days from the date of this letter 
within which to present a protest, supported by additional 
evidence or brief, against this determination of a deficiency. 
Upon request submitted within the period mentioned, you 
will also be granted a hearing in the Bureau with reference 
to the matter. A request for a hearing should contain (a) 
the name and address of the taxpayer; (b) in the case of a 
corporation, the name of the State of incorporation; (c) 
a designation by date and symbol of the notice or notices 
with respect to which the hearing is desired; (d) a designa¬ 
tion of the year or years involved and a statement of the 
amount of tax in dispute for each year; (e) an itemized 
schedule of the findings of the Unit to which the taxpayer 
takes exception; and (/) a summary statement of the 
grounds upon which the taxpayer relies in connection with 
each exception. 

If, after consideration of any additional evidence sub¬ 
mitted and any arguments advanced by you, a deficiency is 
finally determined by the Bureau to be due from you, .you 
will, in accordance with the provisions of Section 274 of the 
Kevenue Act of 1924, be advised by registered mail of the 
determination of the Commissioner as to the amount of the 
deficiency, and allowed 60 days from the mailing of the 
letter in which to file an appeal to the Board of Tax Ap¬ 
peals in the event you do not acquiesce in such final de¬ 
termination. 

If you acquiesce in the determination of a deficiency as 
disclosed in this letter and the accompanying statements, 
you are requested to sign the enclosed agreement consent¬ 
ing to the assessment of such deficiency, and forward it to 
the Commissioner of Internal Revenue, Washington, D. C., 
for the attention of IT :E :SM :RAD :10711/A-7742. In the 
event that you acquiesce in a part of the determination, the 
agreement should be executed with respect to the items 
agreed to. 

Respectfully, 

J. G. BRIGHT, 

By I. T. ENES, 

Chief of Section, 

Enclosures: Statements, Agreement—Form A. 

(Here follows diagram marked page 15.) 
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16 A true copy. Teste: 

B. D. GAMBLE, 

Clerk, U. S, Board of Tax Appeals, 

United States Board of Tax Appeals. 
Docket Nos. 2398, 7291. 

T. B. Hord Grain Co., Petitioner, 


V. 

Commissioner of Internal Revenue, Respondent. 

Promulgated March 16, 1927. 

1. Petitioner made its income-tax return for the fiscal 
year ended June 30, 1918. The Commissioner determined 
that it was entitled to have its tax computed under the 
special assessment section of the Act. The Commissioner 
computed the tax by comparison with the tax paid by 
representative concerns in 1917 and 1918. Petitioner 
claimed that for the six months of the fiscal year falling 
in 1917 the tax should be computed at the statutory rates 
and for the six months in 1918 should be computed under 
the special assessment section. Held where the tax is to be 
computed under the special assessment section, the tax for 
the entire year must be so computed. 

2. A return for a fiscal year ending in 1918 is governed 
wholly by the provisions of the Revenue Act of 1918 and 
not by the Revenue Acts of 1916 and 1917. Such a return 
is for one period of twelve months and not for two periods 
of six months each. 

3. Sections 335 and 328 of the Revenue Act of 1918 con¬ 
strued. 

Ben Jenkins, Esq., for the petitioner. 

F. 0. Graves, Esq., for the respondent. 

The petitioner appeals from determinations by the Com¬ 
missioner of deficiencies in income and profits taxes of 
$2,686.19 and $4,003.89, for the fiscal years ended June 30, 
1918, and June 30, 1920, respectively. The petitioner pur¬ 
ports to include the fiscal year ending June 30, 1919, in its 
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appeal but it does not appea/ that .the Commissioner has 
determined any deficiency for such year. 

Findings of Fact. 

The taxpayer is a Nebraska corporation with its principal 
office at Central City. The Commissioner determined that 
the taxpayer was entitled to have its profits tax liability 
for the fiscal year ended June 30, 1918, computed upon the 
basis of a comparison with a group of representative con¬ 
cerns pursuant to the special assessment provisions of the 
statute. He computed the profits tax liability for such 
fiscal year as follows: 

Profits tax upon income of the fiscal year (12 

months) at 1917 rates.$67,741 43 

Profits tax upon income of the fiscal year (12 
months) at 1918 rates . 95,498 35 

As six months of the fiscal year falls within the 
17 calendar vear 1917 and six months within the 
calendar year 1918, the Commissioner computed the 
total profits tax liability to be one-half of the sum of the 
above amounts. 

The profits tax liability for the fiscal year ended June 30, 
1918, computed on a twelve-month basis at the 1917 rates 
in accordance with section 210 of the Revenue Act of 1917, 
is $67,741.43. The profits tax liability for this same fiscal 
year, computed under section 201 of the Revenue Act of 
1917, is $56,302.71. The profits tax liability for the fiscal 
year ended June 30, 1918, computed under section 328 of 
the Revenue Act of 1918 on a twelve-month basis is $95,- 
498.35. The profits tax liability for this same fiscal year, 
computed under section 301 of the Revenue Act of 1918, 
is $119,535.14. 

Opinion. 

Phillips: Believing that abnormalities existed with re¬ 
spect to its income and invested capital for the fiscal year 
ended June 30, 1918, the taxpayer sought and was granted 
the privilege of a computation of its tax liability under the 
so-called special assessment sections of the Revenue Act of 
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1918; sections 327 and 328. It alleges, however, that the 
Commissioner erred in his interpretation of the statute in 
computing the tax. 

The fiscal year of the taxpayer ended June 30, 1918, and 
its return was filed for that period. The statute provides 
in section 335 (a) for the computation of the tax in such 
circumstances as follows: 

That if a corporation (other than a personal service 
corporation) makes return for a fiscal year beginning in 
1917 and ending in 1918, the tax for the first taxable year 
under this title shall be the sum of: (1) the same propor¬ 
tion of a tax for the entire period computed under Title 
II of the Kevenue Act of 1917 which the portion of such 
period falling within the calendar year 1917 is of the en¬ 
tire period, and (2) the same proportion of a tax for the 
entire period computed under this title at the rates specified 
in subdivision (a) of section 301 which the portion of such 
period falling within the calendar year 1918 is of the en¬ 
tire period. 

It will be noted that while this section provides for the 
computation of the 1917 portion of the tax under Title II of 
the Revenue Act of 1917 ,the 1918 portion of the tax is to be 
computed, not under Title III of the 1918 Act, but only 
under section 301. If this section of the* statute be read 
alone, there is no authority for computing the tax under 
section 328, where the return is for a fiscal vear ended in 
1918. 

18 The Commissioner determined, however, that the 
taxpayer was entitled to the benefits of the special 
assessment section (328). In the application of that sec¬ 
tion, instead of determining the tax upon the basis of the 
average tax of representative corporations with a fiscal 
year ended June 30, 1918 (if such there be), the Commis¬ 
sioner arrived at the tax by determining the average tax 
of representative corporations for 1917 and for 1918 and 
computing the tax upon the basis thereof. The tax so com¬ 
puted was $81,619.89, some 6,300 less than that computed 
under section 335. 

The taxpayer claims, however, that for each six-month 
period the tax must be computed at the rates prescribed by 
statute and compared with that paid by representative con- 
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cerns. The lower of the two computations must then be 
taken in each of the six-month periods. In this manner 
taxpayer seeks to have its tax for the first six months com¬ 
puted at the statutory rates and for the second six months 
under the special assessment section. We see no authority 
in the law to support such a contention. 

The Revenue Act of 1918 repealed the Revenue Act of 
1917, so far as any tax liability for a fiscal year ending after 
December 31, 1917, was concerned. The taxpayer is not 
making a return for two periods, one under the 1917 Act, 
the other under the 1918 Act. His return is made wholly 
under the 1918 Act. Looking to that Act we find provisions 
for computation of the tax under sections 301, 328 and 335. 
Section 301 has no application to the full year because of' 
the provisions of section 335. The tax under 335 is greater 
than that under 328. Since the other requirements are ad¬ 
mitted to exist, the taxpayer becomes entitled to a computa¬ 
tion under the latter section. This is the computation which 
the Commissioner has allowed. 

Petitioner invokes the rule that tax laws are not to be 
extended beyond their provisions and that doubt is to be 
resolved so as to avoid impostion of a tax not expressly au¬ 
thorized. It is not our understanding that this means 
19 that in order to benefit one taxpayer the law must be 
so construed that it will unjustly tax many others. 
With this thought in mind, an examination of the provisions 
of the statutes will disclose that the Revenue Act of 1917 pro¬ 
vides only one ground for special assessment while the 
Revenue Act of 1918 provides several. The latter act ex¬ 
tends these relief provisions to many taxpayers not entitled 
thereto under the previous act. If the taxpayer’s conten¬ 
tion is sound, those taxpayers who have a fiscal year ending 
in 1918, and who have grounds for special assessment under 
the 1918 Act but not under the 1917 Act, can have special 
assessment only as to the portion of their taxable year 
falling in the calendar year 1918. For the portion falling 
in 1917 they may not have special assessment. There is 
nothing in the law which can support such a conclusion; 
rather, the law was intended to extend the benefits of special 
assessment to taxpayers not previously' entitled thereto. 
This special assessment is to be for the taxable year, not 
for a part only. If the statute needs any construction, we 
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believe this is the one which must be adopted as a liberal 
interpretation of a relief provision. But in our opinion a 
careful reading will indicate that the statute is sufficiently 
explicit to require no interpretation of its intendment. 

The fundamental error in the position of the taxpayer, 
as we see it, is that it overlooks the repeal of the 1917 Act 
and the fact that the tax must be determined entirely under 
the provisions of the 1918 Act, even though it may be meas¬ 
ured by the rates which prevailed in 1917. The return is 
for one year under the 1918 Act and not for two fiscal 
periods under two acts. If the tax is to be computed under 
the special assessment section of the act, it must be so com¬ 
puted for the entire year. To arrive at the proper amount, 
it may be necessary, as a basis, to use the tax paid by rep¬ 
resentative concerns in 1917, but this does not mean that 
the tax is levied under the 1917 Act or that the provisions 
of that act have any application. The determination of 
the Commissioner in respect to the computation of the tax 
is approved. 

20 A further error in the computation of the defi¬ 
ciency for each of the years involved was alleged but 

no proof offered. 

For the fiscal year 1920 the sole remaining allegation of 
error is that in computing invested capital too great a de¬ 
duction was taken for the income and profits taxes for the 
fiscal year 1918. Having approved the Commissioner’s 
determination with respect to 1918, it follows that there is 
no error in this respect. 

Decision for the Commissioner will be entered. 

21 United States Board of Tax Appeals. 

Docket No. 7291. 

T. B. Hord Grain Company, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Order of Redetermination, 

Pursuant to the Board’s findings of fact and opinion, 
promulgated March 16, 1927, it is 


ir» 
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Ordered and decided: That, upon redetermination, the 
deficiency for the fiscal year ended June 30, 1918, is $2,- 
686.19. 

(Signed) PERCY W. PHILLIPS, 

Member United States Board of Tax Appeals. 

Dated Washington, D. C., March 22, 1927. 

22 Filed Aug. 17, 1927. United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No. 7291. 

T. B. Hord Grain Company, Petitioner, 


Commissioner of Internal Revenue, Respondent. 

Stipulation. 

It is hereby stipulated and agreed, by and between the 
parties hereto, through the undersigned, their respective at¬ 
torneys, that, in accordance with Sec. 1002 of the Revenue 
Act of 1926, the above entitled cause may be appealed, in 
accordance wdth Sec. 1001 of the Revenue Act of 1926, to 
the Court of Appeals of the District of Columbia. 

BEN JENKINS, 
Attorney for Petitioner, 

700 Southern Building. 

A. W. GREGG, 

General Counsel, 
Bureau of Internal Revenue. 
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23 Filed Aug. 17, 1927. United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No. 7291. 

T. B. Hord Grain Company, Petitioner, 


V. 

Commissioner of Internal Revenue, Respondent. 

Assignments of Error. 

Now comes the petitioner, by its Attorney, Earle W. Wal- 
lick, and assigns as error that: 

1. The Board erred in its finding that the Commissioner 
of Internal Revenue correctly determined the profits tax 
liability of the petitioner for the fiscal year ended June 30, 
1918. 

2. The Board erred in approving as correct a computa¬ 
tion by the Commissioner of Internal Revenue, of your 
petitioner’s profits tax liability for the fiscal year ended 
June 30, 1918, which, having found that “special assess¬ 
ment” shall be allowed, determine the profits tax liability 
under the 1918 Act at $95,498.35, the profits tax liability 
under the normal sections being $119,535.14, and under the 
1917 Act at $67,302.71, as compared with a profits tax lia¬ 
bility of $56,302.71 under the normal section, and then calcu¬ 
lates the profits tax liability for the full fiscal year upon 
the two sums of $95,498.35 and $67,302.71. 

3. The Board erred in holding that upon the record before 
it, the deficiency of $2,686.19 as determined by the Com¬ 
missioner of Internal Revenue, must be approved, and in 
redetermining it in that amount. 

EARLE W. WALLICK, 

Counsel for Petitioner, 

. 700 Southern Building, Washington, D. C. 
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24 Filed Sep. 1, 1927. United States Board of Tax Ap¬ 
peals. 

United States Board of Tax Appeals. 

Docket No. 7291. 

T. B. Hord Grain Company, Petitioner, 


V. 

Commissioner of Internal Revenue, Respondent. 

Designation. 

The petitioner, having perfected an application for re¬ 
view in this cause by the Court of Appeals of the District 
of Columbia, on September 1, 1927, hereby requests the 
clerk of the Board of Tax Appeals to prepare, at peti¬ 
tioner’s expense, a transcript of the record on appeal in 
this cause, including therein the following papers and pro¬ 
ceedings, namely: 

1. Petition to Board of Tax Appeals. 

2. Answer to Petition. 

3. Stipulation between the parties to the cause, received 
in evidence in the case. 

4. The findings of fact, decision opinion and order of re¬ 
determination of the Board of Tax Appeals. 

5. Agreement for review by Court of Appeals of the Dis¬ 
trict of Columbia. 

6. Assignments of Errors. 

7. This Designation of record. 

EARLE W. WALLICK, 

Attorney for Petitioner^ 

700 Southern Building, Washington, D. C. 

Served a copy of the above praecipe this 1st day of Sept., 
A. D. 1927, upon the Commissioner of Internal Revenue 
(Mr. High, Special Attorney, office of the General Counsel, 
Bureau of Internal Revenue). 

BEN JENKINS, 
Attorney for Petitioner. 
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25 United States Board of Tax Appeals. 

United States of America, 

District of Columbia, ss: 

I, B. D. Gamble, Clerk of the U. S. Board of Tax Appeals 
hereby certify the foregoing pages numbered from 1 to 24, 
both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, copy 
of which is made part of this transcript, in proceeding No. 
7291, wherein T. B. Hord Grain Company is petitioner and 
The Commissioner of Internal Revenue is respondent as the 
same remains upon the files and of record in said Board. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Board, at the CUy of Washington, in 
said District, this 20th day of September, 1927. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U, S. Board of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals. No. 4632. 
T. B. Hord Grain Company, appellant, vs. David II. Blair, 
Commissioner of Internal Revenue. Court of Appeals, 
District of Columbia. Filed Sep. 21, 1927. Henry W. 
Hodges, clerk. 
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T. B. Hord Grain Company, Appellanty 

V. 

David H. Blair, Commissioner of Internal Revenue. 


Appeal from the United States Board of Tax Appeals. 


BRIEF FOR APPELLANT. 

I. 

NAMES OF PARTIES AND NATURE OF THE 

PROCEEDINGS. 

The name of the appellant is the T. B. Hord Grain 
Company, a Nebraska corporation, with its principal 
office at Central City, Nebraska; that of the Appellee, 
David H. Blair, Commissioner of Internal Revenue, 
of the United States, concerned in this proceeding 
only in his official capacity. 

This appeal is taken and perfected for the purpose 
of correcting a judgment and order of the United 
States Board of Tax Appeals, which, after considera¬ 
tion upon stipulation entered, ordered and decided 
that it, the Appellant, was indebted for a deficiency 
in tax for the fiscal year ended June 30, 1918, in the 
amount of $2,686.19. 
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The order of redetermination adopts the determina¬ 
tion of the Commissioner of a deficiency of $2,686.19 
for the appellant's fiscal year ended Jime 30, 1918, and 
approves as correct the Commissioner's computation 
of profits tax liability which determines a liability 
under the 1918 Act under the relief section, of $95,498.35, 
where the normal section shows a liability of $119,535.14, 
and a liability of $67,302.71 under the 1917 Act under 
the relief section, where the normal section shows a 
liability of $56,302.71, and a calculation of the profits 
tax liability for the full fiscal year upon the two figures 
of $95,498.35 and $67,302.71. 

The appellant contends that the computation which 
uses special assessment,’^ a relief measure, to increase 
the normal profits tax liability is in accord with neither 
the principle nor the intent of the taxing statute. 

II. 

ABSTRACT OF PETITION AND OTHER 

PLEADINGS. 

The appellant averred in its petition that Section 
210 of the Act of October 3,1917, being a relief measure, 
may not be employed to increase the tax liability of a 
taxpayer. (Rec. 4.) 

The Commissioner of Internal Revenue in his answer 
admitted that the profits tax liability for that portion 
of the fiscal year falling in 1917 as computed under 
Section 210 is greater than if it were computed under 
Section 201 of the Revenue Act of 1917, but contended 
that if the tax liability for that portion of the fiscal 
year falling in 1918 is computed under Section 328 of 
the Revenue Act of 1918, then for the portion falling 
in 1917 Section 210 of the Revenue Act of 1917 must 
be used. (Rec. 8.) 
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The Board found the method of computation used 
by the Commissioner to be the correct method, ap¬ 
proved his determination in respect to the computa¬ 
tion of the tax, and his proposed deficiency of $2,686.19. 
(Rec. 15-16.) 


III. 

STATEMENT OF QUESTION INVOLVED. 

Is that construction and application of Special As¬ 
sessment proper which operates to increase the tax 
liability of a taxpayer over that under the normal 
section, and thereby to decrease the measure of relief 
found to be due under the special assessment section? 

May the normal tax liability of a taxpayer be in¬ 
creased by granting to it special assessment? 

IV. 

STATEMENT OF THE CASE. 

The T. B. Hord Grain Company is a Nebraska cor¬ 
poration, a resident of Central City, Nebraska, and 
engaged in the grain, lumber, and coal business. In 
accordance with the requirements of the respective 
revenue acts in effect, it duly made returns of income 
for its fiscal year ended June 30, 1918, and paid the 
income and profits taxes shown thereon to be due. 

Several years later, the Commissioner of Internal 
Revenue caused an examination of these returns and 
the taxpayer's books of accounts and records to be 
made, and the report of his representative dated April 
24, 1923, proposed an additional tax for the said fiscal 
year 1918, in excess of the amount now in controversy. 
The taxpayer applied for consideration of its profits 
tax liability imder what are known in income tax 
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language as the relief sections, Section 210 of the 
Revenue Act of 1917 and Sections 327 and 328 of the 
Revenue Act of 1918. On February 14,1924, the Com¬ 
missioner advised the taxpayer that after careful con¬ 
sideration and review its application for assessment of 
its profits taxes and excess profits taxes for the fiscal 
year 1918 under the provisions of Sections 210 and 
328, had been allowed. The taxpayer questioned the 
Commissioner’s computations, the letter of October 

4, 1924, followed, and the matter so proceeded that on 
July 23, 1925, the Commissioner addressed to the tax¬ 
payer a so-called deficiency letter in which he confirmed 
his determination of October 4, 1924, that the tax¬ 
payer was liable for additional taxes for the fiscal year 
ended June 30, 1918, in the amount of $2,686.19. (Rec. 

5. ) 

The appellant, being dissatisfied with the action of 
the Conmiissioner, prepared and executed a petition 
to the United States Board of Tax Appeals, in accord¬ 
ance with the provisions of the Revenue Act of 1924, 
the petition being filed on September 19, 1925. (Rec. 
1.) On May 3, 1926, a date subsequent to the pass¬ 
age of the Revenue Act of 1926, the case was submitted 
to the Board on stipulation (Rec. 2, 8), and the de¬ 
cision (Rec. 11), and order of redetermination followed 
(Rec. 15). 


V. 

ASSIGNMENTS OF ERROR. (REC. 17.) 

1. The Board erred in its finding that the Commis¬ 
sioner of Internal Revenue correctly determined the 
profits tax liability of the petitioner for the fiscal year 
ended June 30, 1918. 
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2. The Board erred in approving as correct a compu¬ 
tation by the Commissioner of Internal Revenue, of 
your petitioner’s profits tax liability for the fiscal year 
ended June 30, 1918, which, having found that special 
assessment” shall be allowed, determines the profits 
tax liability under the 1918 Act at $95,498.35, the 
profits tax liability under the normal sections being 
$119,535.14, and imder the 1917 Act at $67,302.71, 
as compared with a profits tax liability of $56,302.71 
imder the normal sections, and then calculates the 
profits tax liability for the full fiscal year upon the two 
sums of $95,498.35 and $67,302.71. 

3. The Board erred in holding that upon the record 
before it, the deficiency of $2,686.19 as determined 
by the Commissioner of Internal Revenue, must be 
approved, and in redetermining it in that amount. 

VI. 

ARGUMENT. 

If there be in the mind of any one any lingering doubt 
as to the position of the taxpayer, let it be understood 
that it is in full and complete accord with the opinion 
of the Board that its tax liability for the fiscal year 
ended June 30, 1918, must be determined entirely un¬ 
der the provisions of the 1918 Act. Because of its 
belief that the provisions of that act had not been cor¬ 
rectly applied, it prosecuted its appeal to the Board, 
and now prosecutes this appeal to your honorable 
court. 

Believing that abnormalities existed with respect to 
its income and invested capital for the fiscal year ended 
June 30, 1918, the taxpayer sought the privilege of a 
computation of its tax liability under the so-called 
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special assessment sections of the Revenue Act of 1918; 
Sections 327 and 328. 

Section 327, of Part II B, of the Revenue Act of 
1918 provides: 

“Sec. 327. That in the following cases the tax 

shall be determined as provided in Section 328. 

* * * * * * 

“(d) Where upon application by the corpora¬ 
tion the Commissioner finds and so declares of 
record that the tax if determined without bene¬ 
fit of this section would, owing to abnormal con¬ 
ditions affecting the capital or income of the cor¬ 
poration, work upon the corporation an excep¬ 
tional hardship evidenced by gross disproportion 
between the tax computed without the benefit of 
this section and the tax computed by reference to 
the representative corporations specified in Sec¬ 
tion 328. ♦ * 

The Commissioner found that abnormalities did 
exist, and granted the taxpayer's request for a compu¬ 
tation of its tax liability under Section 328. That 
section provides: 

“Sec. 328. (a) In the cases specified in Section 
327 the tax shall be the amount which bears the 
same ratio to the net income of the taxpayer (in 
excess of the specific exemption of $3,000) for the 
taxable year, as the average tax of representative 
corporations engaged in a like or similar trade or 
business bears to their average net income (in 
excess of the specific exemption of $3,000) for 
such year. ♦ ♦ ♦ 

“In computing the tax under this section the 
Conunissioner shall compare the taxpayer only 
with representative corporations whose invested 
capital can be satisfactorily determined under 
Section 326 and which are, as nearly as may be, 
similarly circumstanced with respect to gross 
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income, net income, profits per unit of business 
transacted and capital employed. The amount 
and rate of war profits or excess profits, and all 
other facts and circumstances.’’ 

* « 4t 

A Construction and Application op Special As¬ 
sessment Which Operates to Increase Tax 
Liability Over that Under the Normal Sec¬ 
tion IS Without Warrant of Law. 

The Congress enacted as law that in certain cases, 
enumerated in Section 327, the tax shall be computed 
as provided in Section 328, and one case enumerated 
is that where there are abnormal conditions affecting 
capital or income. The application of the taxing 
statute to the two factors, invested capital and income, 
produces the resultant factor, profits tax. The ratio 
that exists between the two determines the amount of 
the tax. If the invested capital be sufficiently large 
there is no profits tax; the smaller the amount of in¬ 
vested capital, the greater the profits tax liability, up 
to the limitations of Section 302. The Honorable 
Commissioner of Internal Revenue finds that the T. B. 
Hord Grain Company should be allowed special as¬ 
sessment, because he finds and so declares of record 
xthat, because of abnormalities existing with respect to 
its invested capital, the amoimt of profits tax which it 
would be required to pay, if its excess profits tax lia¬ 
bility were computed under Section 301, the normal 
section of the act, is greater than that paid by repre¬ 
sentative concerns, that the ratio of profits tax to net 
income is out of proportion, and that it should be taxed 
at the comparative rate paid by corporations with a 
greater statutory invested capital; in other words, that 
there should not be exacted from it as profits taxes any 
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greater per cent of its net income than was paid by 
comparative concerns. 

So finding that the normal section of the taxing 
statute would require this taxpayer to pay out as 
profits taxes more than a just proportion of its net in¬ 
come, the Commissioner immediately about faces and 
in his computation of the amount of profits tax to be 
paid upon the income which accrued within the six 
months of the fiscal year falling in the calendar year 
1917, uses a percentage rate, percentage of income to 
invested capital, which results, not in reducing the 
amount of income to be paid over as profits taxes, but 
in the exaction of a greater amount. To this taxpayer 
the Commissioner, in effect, says: find that you are 

entitled to special assessment because of abnormal con¬ 
ditions affecting your invested capital; to compute 
your profits tax under the normal sections of the act 
would require you to pay to your Government as 
profits taxes a greater proportion of your income than 
you should be required to pay; but I find that in the 
calendar year 1917, other corporations similarly cir¬ 
cumstanced to yours paid as profits taxes a greater 
percentage of their net income than you would be re¬ 
quired to pay under the normal sections, and, there¬ 
fore, I am going to require you to pay at the same rate, 
and take from you a greater proportion of your income.’^ 

Such a conclusion does not appear to be sound. 
Special Assessment is allowed by the Commissioner 
because he finds that the normal sections take too 
much of the taxpayer’s income as profits taxes, and 
immediately he proceeds to apply that finding to in¬ 
crease the amoimt he would take of the income that 
accrued in 1917, as profits taxes: grant special 

assessment because the normal sections would take 
from you as profits taxes more than a just proportion 
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of your income, but of the income that accrued to you 
in 1917 you must pay as profits taxes, not the amount 
the normal sections would require you to pay, not a 
lesser amount because of the abnormal conditions, but 
a greater percentage of the income earned by you” 
To the taxpayer, at least, it appears that such an ap¬ 
plication of special assessment is basically, inherently, 
and fundamentally wrong, and unsupported by logic 
or law. 

In the Appeal of Rogers & Baldwin Hardware Co. 
(3 B. T. A. 46), the Commissioner conceded that an 
abnormality existed with respect to the taxpayer's in¬ 
vested capital, but claimed that no relief could be 
given as the profits taxes paid by the taxpayer were 
not in excess of the average profits taxes paid by rep¬ 
resentative concerns. Therefore, the liability under 
the normal sections stood, and the Board approved the 
determination of the Commissioner. 

In the case at bar, the Conunissioner concedes an 
abnormality with respect to appellant's invested capi¬ 
tal, that relief should be granted, but says that, as 
representative corporations paid for the calendar year 
1917 a higher percentage of their income as profits 
taxes, the special assessment that will be granted to 
this taxpayer, the relief that will be afforded under the 
Act of Congress, will be tempered by increasing from 
$54,000 to $63,000 the amount of the profits tax lia¬ 
bility as it is computed under the Revenue Act of 1917. 

The Board has given it as its opinion that the Com¬ 
missioner has correctly applied the statute. Congress 
included in the Revenue Act of 1918 these sections, 
327 and 328, as a means of relief from exceptional hard¬ 
ships, and they are generally known and accepted as 
relief sections. Surely there can be imputed to the 
Congress no intent that the relief sections should 
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operate to increase tax liability. And, therefore, the 
taxpayer says that if the 1917 comparatives assembled 
by him afforded no relief, then there was warrant in 
law only for the application of the normal section of 
the 1917 Act in the computation of profits taxes upon 
that portion of the taxable net income applicable to 
the calendar year 1917. 

The method of computing tax liability for a fiscal 
year is prescribed as follows: 

^^Sec. 335 (a). That if a corporation * ♦ ♦ 
makes a return for a fiscal year beginning in 1917 
and ending in 1918, the tax for the first taxable 
year imder this title shall be the sum of: (1) the 
same proportion of a tax for the entire period com¬ 
puted imder Title II of the Revenue Act of 1917 
which the portion of such period falling within the 
calendar year 1917 is of the entire period, and (2) 
the same proportion of a tax for the entire period 
computed under this title at the rates specified in 
subdivision (a) of Section 301 which the portion 
of such period falling within the calendar year 
1918 is of the entire period. 

* Hi * itt * * 


The opinion of the Board is that this section alone 
would bar special assessment for a fiscal year ended in 
1918. But the language of the section is that the tax 
shall be ^‘computed under this title(Title III), and 
^^at the rates specified in Section 301.^^ This can mean 
but one thing. In the computation of taxes for a fiscal 
year ended in 1918, the provisions of Title III of the 
Revenue Act of 1918 must be applied and that title 
includes Sections 327 and 328, imder which relief is to 
be granted, as well as Section 301. Mention is made 
of Section 301 merely in order to make the computa¬ 
tion for fiscal years ending in 1918 on the same basis 
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as calendar years. As a matter of fact, if the con¬ 
clusion of the Board is correct, and Section 301 and 
Sections 327 and 328 are to be considered as distinct 
provisions of the law, and not intended to be supple¬ 
mental to one another, provision is made in Title III, 
for a double tax upon corporations assessable under 
Sections 327 and 328, since at no place in the Act does 
it state that the tax assessable imder Sections 327 and 
328 is assessable in lieu of that assessable under Sec¬ 
tion 301. The Act of 1918 repeals the 1917 Act; with 
that finding appellant has no quarrel. But Section 
335, instead of stating the measure for that portion of 
the fiscal year falling in 1917, in the words of the 1917 
act, says that the tax shall be that computed under 
Title II of the Revenue Act of 1917.’* Not “levied” 
but “computed”; assessment is made under the 1918 
act, but, as the Board says in its Opinion, the tax for 
the six (6) months in 1917 is measured by the pro¬ 
visions of the 1917 Act. 

And what is the measure imder Title II of the Act 
of 1917? The appellee has determined it to be a con¬ 
structed invested capital under Sec. 210 that is less 
than the statutory invested capital established under 
Sec. 201. Repealed though it is. Title II of the 1917 
Act still exists as the measure for computing the tax 
for the months falling in the calendar year 1917; that 
Title provides for the application of Sec. 210 only 
where invested capital can not be determined, and 
the appellant’s invested capital is determinable and 
determined by the appellee under Sec. 201. The repre¬ 
sentatives of the Government ever speak of the special 
assessment sections as “relief measures,” and the Board 
decisions so style them. How may it be said that con¬ 
struction of a relief section is liberally construed in favor 
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of the taxpayer, which increases that taxpayer's tax 
liability or takes from him a portion of that relief which 
the taxing statute says he shall have? 

The Application of Special Assessment as Made 
Decreases the Amount of Relief Legally 
Due the Taxpayer. 

The language of Section 328 is that 

“the tax shall be the amount which bears the same 
ratio to the net income of the taxpayer (in excess 
of the specific exemption of $3,000) for the tax¬ 
able year, as the average tax of representative 
corporations engaged in a like or similar trade or 
business, bears to their average net income (in 
excess of the specific exemption of $3,000) for 
such year.’^ 

May it be noted that the verb is “shalL^ The Com¬ 
missioner finds that abnormalities exist, and that an 
application of the average rate paid by representative 
corporations reduces the profits tax liability under the 
1918 Act from $119,535.14, under Section 301, to 
$95,498.35, under Section 328, a reduction of $24,036.79, 
or $12,018.39 for the six (6) months of 1918. 

Here again the taxpayer affirms its allegiance to the 
opinion of the Board that its return for the fiscal year 
ended Jime 30, 1918, is made wholly under the 1918 
Act. In the mathematics of the computation of its 
tax liability (Rec. 13), it will be seen that one-half the 
figure $95,498.35 is used. It was stipulated before 
the Board (Rec. 8-9) the profits tax liability under 
Section 201 of the Revenue Act of 1917, would amount 
to $56,302.70, and in the computation made by the 
Commissioner under 1917 rates (Rec. 12), a profits 
tax liability of $67,741.43 is used, an increase of 
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$11,438.73, or $5,719.36 for the six (6) months of 1917. 

Invoking again the decision of the Board that the 
return is made for but one period, then it must follow 
as a corollary that any tax liability which may be com¬ 
puted is for the full period. Section 328 says that in 
the cases specified in Section 327 the tax shall he an 
amount that bears the same ratio of net income to 
invested capital as the average tax of representative 
corporations, and under that mandate the Commis¬ 
sioner finds that the taxpayer is entitled to relief in 
the amoimt of $12,018.39. Income is assumed to 
accrue ratably over the taxable year, the tax is im¬ 
posed upon that income; therefore, the relief spreads 
itself over the year, or at the rate of $1,001.53 per 
month. And Congress has seen fit to use the verb 
^^shall.^^ 

Yet the Commissioner, finding that this taxpayer is 
entitled to relief, and computing that relief at $12,018.39 
for the six (6) months of 1918, proceeds to reduce that 
relief by $5,719.34, the amount by which he increases 
profits tax liability for the six months falling in the 
calendar year 1917, thereby allowing to the taxpayer a 
net reduction of $6,299.05, $524.92 per month. It is 
this action on the part of the Commissioner that re¬ 
sults in the determination of the deficiency proposed 
and from which this appeal has been and is prosecuted. 
The taxpayer believes it to be the clear mandate of 
Congress that the relief of $12,018.39 found to be due 
to it shall not be reduced by any amount. 

We respectfully submit that the judgment should be 
reversed. 

Earle W. Wallick, 

Ben Jenkins, 

For Appellant, 
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In the Court of Appeals of the District of 
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April Term, 1927 


No. 4632 

T. E. Hord Grain Company, appellant 

V. 

David H. Blair, Commissioner of Internal 

Revenue, appellee 


BRIEF FOB APPELLEE 


STATEMENT OF CASE 

The case involves the detennination of the profits- 
tax liability of the taxpayer for its fiscal year ended 
June 30,1918. The Commissioner determined that 
the taxpayer was entitled to have its profits-tax 
liability for the fiscal year ended June 30, 1918, 
computed upon the basis of a comparison with a 
group of representative concerns pursuant to the 
special assessment provisions of the statute. He 
computed the profits-tax liability for such fiscal 
year as follows: 

Profits tax upon income of the fiscal year (12 months) at 

the 1917 rates_$67, 741.43 

Profits tax upon income of the fiscal year (12 months) at 
the 1918 rates- 95,498.35 


(1) 
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As six months of the fiscal year fall within the 
calendar year 1917 and six months within the cal¬ 
endar year 1918 the Commissioner computed the 
total profits tax liability to be one-half of the smn of 
the above amounts. 

The profits tax liability for the fiscal year ended 
Jime 30, 1918, computed on a twelve-month basis 
at the 1917 rates, in accordance with section 210 of 
the Revenue Act of 1917, is $67,741.43. The profits 
tax liability for this same fiscal year, computed 
under section 201 of the Revenue Act of 1917, is 
$56,302.70. The profits tax liability for the fiscal 
year ended June 30, 1918, computed under section 
328 of the Revenue Act of 1918 on a twelve-month 
basis is $95,498.35. The profits tax liability for this 
same fiscal year, computed under section 301 of the 
Revenue Act of 1918, is $119,535.14. (Rec. pp. 8, 
9, 12.) 

QUESTION INVOLVED 

In computing the profits tax of the taxpayer for 
the fiscal year ended June 30, 1918, under the spe¬ 
cial assessment provisions of the statute, should the 
tax be computed for the entire year by reference 
to the average tax of representative corporations! 

STATUTES INVOLVED 

Revenue Act of 1918 (40 Statutes at Large 
1057): 

Sec. 300. That when used in this title the 
terms “taxable year,” “fiscal year,” “per¬ 
sonal service corporation,” “paid or ac- 
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crued,” and ‘‘dividends” shall have the same 
meaning as provided for the purposes of 
income tax in sections 200 and 201. The 
first taxable year for the purposes of this 
title shall be the same as the first taxable 
year for the. purposes of the income tax 
under Title II. 

Sec. 200. That when used in this title— 
The term “taxable year” means the calendar 
year, or the fiscal year ending during such 
calendar year, upon the basis of which the 
net income is computed under section 212 
or section 232. The term “fiscal year” 
means an accounting period of twelve 
months ending on the last day of any month 
other than December. The first taxable 
year, to be called the taxable year 1918, shall 
be the calendar year 1918 or any fiscal year 
ending during the calendar year 1918; * * * 

Sec. 301. (a) That in lieu of the tax im¬ 
posed by Title II of the Revenue Act of 1917, 
but in addition to the other taxes imposed by 
this Act, there shall be levied, collected, and 
paid for the taxable year 1918 upon the net 
income of every corporation a tax equal to 
the sum of the following: * * * 

Sec. 327. That in the following cases the 
tax shall be determined as provided in sec¬ 
tion 328: 

(a) Where the Commissioner is unable to 
determine the invested capital as provided 
in section 326; 

(b) In the c^ise of a foreign corporation; 

(c) Where a mixed aggregate of tangible 
property and intangible property has been 
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paid in for stock or for stock and bonds and 
the Commissioner is unable satisfactorily to 
determine the respective values of the sev¬ 
eral classes of property at the time of pay¬ 
ment, or to distinguish the classes of prop¬ 
erty paid in for stock and for bonds, respec¬ 
tively ; 

(d) Where, upon application by the cor¬ 
poration, the Commissioner finds and so de¬ 
clares of record that the tax if determined 
without benefit of this section would, owing 
to abnonnal conditions affecting the capital 
or income of the corporation, work upon the 
corporation an exceptional hardship evi¬ 
denced by gross disproportion between the 
tax computed without benefit of this section 
and the tax computed by reference to the rep¬ 
resentative corporations specified in section 
328. This subdivision shall not apply to any 
case (1) in which the tax (computed without 
benefit of this section) is high merely because 
the corporation earned within the taxable 
year a high rate of profit upon a normal in¬ 
vested capital, nor (2) in which 50 per 
centum or more of the gross income of the 
corporation for the taxable year (computed 
under section 233 of Title II) consists of 
gains, profits, commissions, or other income, 
derived on a cost-plus basis from a Govern¬ 
ment contract or contracts made between 
April 6, 1917, and November 11, 1918, both 
dates inclusive. 

Sec. 328. (a) In the cases specified in 
section 327 the tax shall be the amount which 
bears the same ratio to the net income of the 
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taxpayer (in excess of the specific exemption 
of $3,000) for the taxable year, as the aver¬ 
age tax of representative corporations en¬ 
gaged in a like or similar trade or business, 
bears to their average net income (in excess 
of the specific exemption of $3,000) for such 
year. In the case of a foreign corporation 
the tax shall be computed without deducting 
the specific exemption of $3,000 either for 
the taxpayer or the representative corpo¬ 
rations. 

In computing 4he tax under this section 
the Commissioner shall compare the tax¬ 
payer only with representative corporations 
whose invested capital can be satisfactorily 
determined under section 326 and which are, 
as nearly as may be, similarly circumstanced 
with respect to gross income, net income, 
profits per unit of business transacted and 
capital employed, the amount and rate of 
war profits or excess profits, and all other 
relevant facts and circumstances. 

Sec. 335. (a) That if a corporation 
(other than a personal-service corporation) 
makes return for a fiscal year beginning in 
1917 and ending in 1918, the tax for the first 
taxable year under this title shall be the sum 
of: (1) the same proportion of a tax for the 
entire period computed imder Title II of 
the Revenue Act of 1917 which the portion 
of such period falling within the calendar 
year 1917 is of the entire period, and (2) 
the same proportion of a tax for the entire 
period computed under this title at the rates 
specified in subdivision (a) of section 301 
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which the portion of such period falling 
within the calendar year 1918 is of the entire 
period. Any amount heretofore or here¬ 
after paid on account of the tax imposed for 
such fiscal year by Title II of the Revenue 
Act of 1917 shall be credited toward the pay¬ 
ment of the tax imposed for such fiscal year 
by this title, and if the amount so paid ex¬ 
ceeds the amount of the tax imposed by this 
title the excess shall be credited or refunded 
to the corporation in accordance with the 
provisions of section 252. 

Revenue Act of 1917 (40 Statutes at Large 300) : 

Sec. 201. That in addition to the taxes 
under existing law and imder this act there 
shall be levied, assessed, collected, and paid 
for each taxable year upon the income of 
every corporation, partnership, or individual, 
a tax (hereinafter in this title referred to as 
the tax) equal to the following percentage 
of the net income; ♦ * * 

Sec. 210. That if the Secretary of the 
Treasury is unable in any case satisfactorily 
to determine the invested capital, the amount 
of the deduction shall be the sum of (1) an 
amount equal to the same proportion of the 
net income of the trade or business received 
during the taxable year as the proportion 
which the average deduction (deftermined 
in the same manner as provided in section 
two hundred and three, without including 
the $3,000 or $6,000 therein referred to) for 
the same calendar year of representative cor¬ 
porations, partnerships, and individuals, en¬ 
gaged in a like or similar trade or business. 
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bears to the total net income of the trade or 
business received by such corporations, part¬ 
nerships, and individuals, plus (2) in the 
case of a domestic corporation ^,000, and 
in the case of a domestic partnership or a 
citizen or resident of the United States 
$ 6 , 000 . 

For the purpose of this section the pro¬ 
portion between the deduction and the net 
income in each trade or business shall be 
determined by the Commissioner of Internal 
Revenue in accordance with regulations pre¬ 
scribed by him, with the approval of the Sec¬ 
retary of the Treasury. In the case of a 
corporation or partnership which has fixed 
its own fiscal year, the proportion determined 
for the calendar year ending during such 
fiscal year shall be used. 

POINTS AND AUTHOSITIES 

I, The profits tax imposed for a fiscal year end¬ 
ing in 1918 is a tax for the entire fiscai year and not 
for the successive portions of the fiscal year falling 
within the calendar years 1917 and 1918. 

Section 300, Revenue Act of 1918 (40 Stat¬ 
utes at Large 1057, 1088). 

Section 200, Revenue Act of 1918 (40 Stat¬ 
utes at Large 1057, 1058). 

Section 301, Revenue Act of 1918 (40 Stat¬ 
utes at Large 1057,1088). 

Section 336, Revenue Act of 1918 (40 Stat¬ 
utes at Large 1057,1095). 

II. If the profits tax for the fiscai year in ques¬ 
tion is determined at all under the special assess- 

84 « 76—28 - 2 
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'nient providons, it must he determined upon that 
basis as to the entire year. 

Sections 327 and 328, Revenue Act of 1918 
(40 Statutes at Large 1057,1093). 

Section 201, Revenue Act of 1917 (40 Stat¬ 
utes at Large 300, 303). 

Section 210, Revenue Act of 1917 (40 Stat¬ 
utes at Large 300, 307). 

Section 335, Revenue Act of 1918 (40 Stat¬ 
utes at Large 1057,1095). 

ABGUMENT 

I 

The profits tax imposed for a fiscal year ending in 1918 
is a tax for the entire fiscal year and not for the suc¬ 
cessive portions of the fiscal year falling within the 
calendar years 1917 and 1918 

The tax in controversy herein is the profits tax 
imposed by Title III of the Revenue Act of 1918. 
The taxable year involved is the fiscal year ending 
June 30, 1918, one-half of which fell within the 
calendar vear 1917 and one-half within the calendar 
year 1918. It is conceded in the brief of the tax¬ 
payer that the tax for this fiscal year is imposed or 
levied solely under the Revenue Act of 1918. 

Section 300 of the Act, which is found in Pai*t 
III, dealing with profits taxes, provides, in brief, 
that the terms ‘‘taxable year’^ and “ fiscal year” 
shall have the same meaning as provided for the 
purposes of income tax in section 200 of the Act. 
Section 200, in substance, defines the term “taxable 
year” as the calendar year or the “fiscal year” end- 


ing during such calendar year, if the taxpayer has 
a fiscal year. The term “fiscal year” is defined in 
this section as meaning an accounting period of 
twelve months ending on the last day of any month 
other than December. This section further pro¬ 
vides that the first taxable year, to be called the 
taxable year 1918, shall be the calendar year 1918, 
or any fiscal year ending during the calendar year 
1918. Section 301, which is the section directly 
imposing the profits tax, provides that there shall 
be levied, collected, and paid “for the taxable year 
1918” the profits tax, to be computed in the manner 
thereinafter described. 

From these provisions of the statute it is clear 
that the tax imposed is a tax for an entire year 
of twelve months. The taxable year may be either 
a calendar year or a fiscal year, if the taxpayer has 
a fiscal year. The fiscal year, however, must con¬ 
sist of a period of twelve months, and the tax im¬ 
posed for such fiscal year is a tax for the entire 
twelve months included in such year. 

The provisions of Section 335 of the Revenue Act 
of 1918 do not depart in any way from the general 
scheme of the statute in imposing a tax for an entire 
period of twelve months. The provisions of this 
section were designed only to prevent discrimina¬ 
tion between taxpayers who made their returns on 
the basis of fiscal years and other taxpayers who 
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made their returns on the basis of calendar years. 
A taxpayer, whose returns were made on a calendar 
year basis, woidd be taxed as to his 1917 income 
in accordance with the 1917 law and as to his 1918 
income in accordance with the 1918 law. A tax¬ 
payer, whose retmus were made upon the basis of 
a fiscal year which fell partly within 1917 and partly 
within 1918, would presumably realize part of his 
income for the fiscal year during 1917 and part dur¬ 
ing 1918. Section 335 was intended to place such 
a taxpayer in substantially the same position both 
as to rates of tax and as to the manner of determin¬ 
ing the factors producing the. tax, namely, income 
and invested capital, as taxpayers whose returns 
were made on the calendar-year basis. The profits 
tax for a fiscal year is computed under this section 
as the sum of (1) the same proportion of a tax for 
the entire period computed under the 1917 law 
which the portion of such period falling within the 
year 1917 bears to the entire period, and (2) the 
same proportion of a tax for the entire period com¬ 
puted under the 1918 law which the portion of such 
period falling within the year 1918 bears to the 
entire period. While this section provides that the 
rate of tax for the fiscal year shall be a sort of com¬ 
posite of the rates for the two calendar years, the 
tax imposed is none the less a tax for the entire 
year. 

The proposition just stated can perhaps be illus¬ 
trated by assuming a case where the taxpayer has 
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a fiscal year ending in 1918, but all the income of 
this period was actually earned during the portion 
of the fiscal year falling within 1917 wd there were 
no earnings during the portkm falling within 1918. 
The rates of tax for 1917 were, generally speaking, 
substantiaUy lower than the rates for 1918. More¬ 
over, the mminer of deh^^ning income and in¬ 
vested capital differed somewhat under the 1917 
law and under fhe 1918 law. The taxpayer in the 
assumed case, however, could not have all of his 
income for the fiscal year taxed under the 1917 law 
and would be obliged to have the income of su^ 
year taxed in part under the 1918 law, as provided 
in Section 335. The converse would also be true, 
that is, if all of the income for the fiscal year was 
actually earned during that portion of the year fall¬ 
ing within 1918, the tax for the year would not be 
entirely under the 1918 law but would be computed 
under Section 335. 

The fiscal year of the taxpayer in question ended 
on June 30,1918, and therefore included six monfhs 
falling within 1917 and six months within 1918. 
Under Section 335, tte, measure of the tax for this 
year is governed in part by the 1917 law and in 
part by the 1918 law. The tax is imposed, however, 
solely by fhe 1918 law, and the taxpayer So con¬ 
cedes. This tax is imposed not for two successive 
periods of six memths each, one falling vrithin 1917 
and one within 1918, but for the entire fiscal period 
of twelve months. 
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II 

J 

If the profits tax for the fiscal year in question is deter¬ 
mined at an under the special asse^ment provisions, it 
must be determined upon that basis as to the entire 
year 

The provisions of Sections 327 and 328 of the 
Revenue Act of 1918, which deal with cases where 
the profits tax is computed by the so-called special 
assessment method, do not depai*t from the general 
purpose of the statute to impose the tax for a period 
of a full year. These sections merely provide a 
measure of the profits tax to be employed in certain 
special cases. The usual, or normal, method of com¬ 
puting the profits taxes, under the Revenue Acts 
of 1917 and 1918, employs two factors in computing 
the tax, namely, net income and invested capital. 
The details of the computation are laid down in 
section 201 of the Revenue Act of 1917 and section 
301 of the Revenue Act of 1918. In general, tlie 
tax is the resultant of the two factors of net income 
and invested capital and varies according to the 
propoi*tion of the net income to the invested capital. 

Both revenue acts, however, recognized certain 
cases where the computation of the profits tax by 
this method either would be virtually impossible or 
would be productive of discrimination between tax¬ 
payers. The provisions of the revenue acts per¬ 
mitting the determination of the profits tax in these 
cases by an alternative method are commonly re¬ 
ferred to as the special assessment provisions, and 
the method itself as special assessment. Section 
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210 of the 1917 Act provided that if the invested 
capital of the taxpayer could not satisfactorily be 
determined the amount of the profits tax credit, 
that is, the amount of income which would be ex- 
empt from profits tax, should be determined by 
reference to the profits tax credit of representa¬ 
tive concei-ns similarly circumstanced. The only 
condition or circiunstance which was recognized by 
the 1917 Act as affording a ground for computing 
the profits tax in this manner was the fact that the 
invested capital of the taxpayer could not satis¬ 
factorily be determined. The Revenue Act of 1918 
enlarged considerably the conditions under which 
the profits tax might be determined by the special 
assessment method. Section 327 of this act re¬ 
quired that the tax be computed by this method in 
any one of the following situations: (1) where the 
Commissioner is imable to determine invested 
capital; (2) where the taxpaye'r is a foreign cor¬ 
poration ; (3) where a mixed aggregate of tangible 
and intangible property has been paid in for stock 
or for stock and bonds and the Commissioner is 
unable satisfactorily to allocate the respective val¬ 
ues of the several items of property; (4) where, 
owing to abnormal conditions affecting the capital 
or income of the taxpayer, a tax computed under 
the so-called normal sections of the statute would 
be grossly disproportionate to the taxes of repre¬ 
sentative companies engaged in the same or similar 
business to the taxpayer. If, in accordance with 
Section 327 of the 1918 Act, a taxpayer is found 
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to be entitled to special assessment the amount of 
his profits tax is then computed under Section 328. 
Under this section the tax is determined as the 
same proportion of the net income of the taxpayer 
as the average tax of representative corporations 
bears to their average net income. 

In the instant case the Commissioner foimd that 
the profits tax of this taxpayer for the fiscal year 
in question should be computed by the special as¬ 
sessment method* From an examination into the 
profits taxes paid by representative corporations^ 
he determined the ratio of the taxes of such cor^ 
porations to their net income both as to 1917 and 
as to 1918 and by applying this ratio to the income 
of the taxpayer computed the profits tax of the tax¬ 
payer* No question is raised as to the propriety of 
the representative corporations selected by the Com¬ 
missioner^ or as to the propriety of the ratio of 
profits tax to incdmet which was applied by the 
CcQlninissloner to the income of the taxpayer. 

The controversy is occasioned by the following 
eircumstances: the tax computed by reference to 
the average tax of representative corporations for 
a twelve months’ period under the 1917 law was 
$67^741.43^ and the tax computed in the same man¬ 
ner for a twelve months’ period under the 1918 law, 
$95^498.35; the tax computed entirely under the 
normal method, i. e., under sections 201 of the 1917 
Act and 301 of the 1918 Act was $56,302.71 for a 
twelve months’ period under the 1917 law and 
$119,535.14 for a twelve months’ period under the 
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1918 law. Thus it appears that for a twelve 
months’ period under the 1917 law the tax com¬ 
puted by the normal method was less than the tax 
computed by the special assessment method, and 
for a twelve months’ period under the 1918 law the 
tax computed by the special assessment method was 
lower than the tax computed by the normal method; 
but if the tax were computed consistently for the 
entire year under one or the other of the two meth¬ 
ods, the special assessment method would produce 
a lower tax for the year than the normal method. 

The respective contentions of the parties can be 
illustrated by the following tabulation of the taxes 
as computed under the normal method and imder 
the special assessment method. The basic figures in 
this tabulation, which are numbered (1), (3), (5), 
and (7), are taken from the stipulation upon which 
the case was tried, which is found on pages 8 and 
9 of the transcript of record. In the computations 
set forth below, adjustment is made to conform to 
the requirements of section 335 for a fiscal year. 

If the tax for the year were computed entirely 
by the normal method, the computation would be as 
follows: 


(1) Profits tax for 12 months under 1917 law. $56,302.70 

(2) Proportion of samo which portion of fiscal 

year falling within 1917 bears to whole 

fiscal year (one'half of (1))___$28,151.35 

(3) Profits tax for 12 months under law_ 119,535.14 

(4) Proportion of same which portion of fiscal 

year falling withiq 1918 bears 

to whole fiscal year (one-half of (3))_ 69,767.57 


Total profits tax for fiscal year under normal 
method ((2)-f(4))_ 


87,918.92 






If the tax for the fiscal year were computed 
entirely by reference to the average tax of repre¬ 
sentative corporations, the computation would be 


as follows; 

(5) Profits tjix for 12 mouths under 1917 

law-$07, 741.43 

t0> I*roportion of same which portion of fiscal 
year falling within 1917 bears to w’hole 

fiscal year (one-half of (5)) _$33,870.72 

(7) Profits tax for 12 months under 1918 law. 95,498.35 

(8) Proi)ortion of same which portion of fiscal 

year falling within 1918 l)ears to whole 

fiscal year (one-half of (7)) _ 47,749.17 


Total pndits taix for fiscal year deter¬ 
mined by refei'ence to average 
tax of leiaresentative corporathms 

((C) + (8)) _ 81.019.89 


The taxpayer argues that the profits tax for tlie 
fiscal year is the sum of (2) and (8). This propo¬ 
sition can be stated in more general terms, as fol¬ 
lows: two computations of tax are made for each 
portion of the fiscal year, the portion falling in 
1917 and the portion falling in 1918; for each such 
portion of the year one compufation is made by 
the normal method and one by the special assess- 
iiient method; the lower amount computed for eadi 
portion of the year, whether under the normal 
method or the special assessment method, is then 
selected, and the profits tax for the whole 3x*ar is 
the sum of the two amounts so selected. 

The position of the Commissioner, which was 
affiimed by the Board of Tax Appeals, is that the 
profits tax for the year is the sum of items (6) and 
(8) in the above tabulation; or, to state the propo¬ 
sition in more general terms, if the tax is to be com- 
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puted at all mider the special assessment method, 
that is by reference to the average tax of represen¬ 
tative corporations, this computation must be 
adopted as to the entire year, and if for the entire 
year the tax computed by reference to the average 
tax of representative corporations is less than the 
tax computed under the normal method, then the 
tax computed under the former method is the tax 
of the taxpayer for the year. The Commissioner 
readily concedes that if for the entire year the tax 
computed by the normal method is lower than the 
tax computed by reference to the average tax of 
representative corporations, the lower amount com¬ 
puted is taken as the measure of the tax of the tax¬ 
payer. If, in the above tabulation, the sum of (2) 
and (4) were less than the sum of (6) and (8), 
then the profits tax would be the former sum. In 
the actual case, however, the latter sum is the lower. 
The taxpayer is afforded real and substantial relief 
by having his tax computed by reference to the av¬ 
erage tax of representative corporations, as his tax 
for the year under this method is some $6,300 less 
than his tax would be if computed under the normal 
method. Whichever method is followed, however, 
whether it is the normal method or the method of 
reference to average tax of representative corpora¬ 
tions, must be adopted as to the entire year and not 
merely as to some portion thereof. 

This view appears to be the necessary corollary 
of the proposition, discussed in the first part of this 
brief, that the tax is imposed for a full year. If it 
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is imposed for a fuD year the method of computing 
it must be consistent as to the entire year. 

Moreover, the use of a consistent method for the 
entire year appears to be mandatory imder the 
provisions of Section 328. If the tax is to be com¬ 
puted at all by the special assessment method, the 
provisions of Section 328 determine how this com¬ 
putation shall be made. This section prescribes, as 
the measure or rate of tax to be applied to the in¬ 
come of the taxpayer, the ratio which the ‘‘average 
tax’’ of representative corporations bears to their 
average net income “for such year.” The “aver¬ 
age tax” of the representative corporations, con¬ 
templated by this section, is the average of their 
taxes for a year, as the year is the standard or unit 
period for which taxes are levied. This is also clear 
by reference to the phrase “their average net in¬ 
come * * * for such year,’’used in relation to 
the representative corporations. The “average 
tax” of the representative corporations is their tax 
upon “their net income * * * for such year” 
and must be a tax for a period of a year. Accord¬ 
ingly, the measure of the tax of the taxpayer is 
the average rate of tax of the representative cor¬ 
porations, not for some portion of a year but for 
an entire year, and, if comparison is to be made at 
all with the taxes of representative corporations, 
such comparison must include their taxes for the 
entire year. 

This comparison is the very basis of the Commis¬ 
sioner’s determination of the profits tax of the tax- 
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payer in the instant case. The Commissioner found 
that by applying the average rates of tax of repre¬ 
sentative corporations, under the 1917 law and 
under the 1918 law, the tax of this taxpayer would 
be $67,741.43 for a twelve months’ period under the 
1917 law and $95,498.35 for a twelve months’ period 
under the 1918 law. The taxable year of the tax¬ 
payer is a fiscal year and, therefore, within the pur¬ 
view of section 335. As this fiscal year fell equally 
within 1917 and 1918, the Commissioner computed 
the tax for the year as the sum of one-half of each of 
the above amounts (or one-half of the sum of them). 
This he was required to do, unless he were to disre¬ 
gard the mandate of section 328 and use the special 
assessment or comparative method only in relation 
to a part of the year in question. 

The authority which the taxpayer invokes in de¬ 
fense of its position is section 335 of the 1918 Act. 
It is urged that this section requires that the por¬ 
tion of the tax for the year which is to be computed 
under the 1917 law should be computed entirely 
upon the theoiy that the portion of the year fall¬ 
ing within 1917 is a separate taxable period. No 
other theory can possibly support the proposition 
advanced by the taxpayer that the portion of the 
tax to be computed under the 1917 law should be 
computed by the normal method and the portion of 
the tax to be computed under the 1918 law should 
be computed by the special-assessment method. 
Such a theory, however, ignores the true import of 
section 335. This section does not provide that the 
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tax imposed for a fiscal year ending in 1918 is im¬ 
posed by the 1917 Act on the portion of the year 
falling within 1917 and by the 1918 Act for the por¬ 
tion falling in 1918. The tax for the year is im^ 
posed entirely by the 1918 Act, and the provisions 
of the 1917 Act are mentioned only as a yardstick or 
measure of the amount of tax for the year. 

Moreover, the provisions of section 335 are in¬ 
tended to place taxpayers having a fiscal year fall¬ 
ing partly within 1917 and partly within 1918 upon 
substantially the same footing as taxpayers who 
make tax returns on a calendar year basis and to 
compensate taxpayers of the first class for two 
things: (1) the difference in tax rates for 1917 and 
1918; (2) the difference in the manner of determin¬ 
ing income and invested capital under the 1917 and 
1918 Acts. To state the differences in the 1917 and 
1918 Acts as to the determination of taxable in¬ 
come and invested capital would be to go too far 
afield, and it is sufficient to state that such differ¬ 
ences exist. The purpose of section 335 is to give 
effect to these differences between the 1917 and 
1918 provisions so as to place taxpayers making 
returns for a fiscal year upon substantially equal 
terms with taxpayers making returns for a calendar 
year. This section is not intended, however, to 
divide the fiscal year into a portion falling in 1917 
and another portion falling in 1918, and to require 
computations of tax by different methods for each 
portion. 
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The proposition urged by the taxpayer can not 
be defended by invoking the rule of construing 
doubts in a taxing statute in favor of the taxpayer. 
Assuming that there is a real and substantial doubt 
in the statute, this rule can only be invoked to effect 
a uniform benefit to taxpayers generally. The tax¬ 
payer’s proposition, while beneficial to it because 
of the circumstances of this case, would be produc¬ 
tive of hardship to other taxpayers not so fortu¬ 
nately situated. The gist of the proposition is that 
because of the provisions of section 335, a fiscal year 
must be treated as two taxable periods, one falling 
within each calendar year, and the tax for each 
period must be computed irrespective of or inde¬ 
pendently of the manner in which the tax for the 
other period is computed. The inevitable corollary 
of this proposition would be that taxpayers having 
a fiscal year might easily find themselves in the posi¬ 
tion of being entitled to special assessment as to 
part of the year but not so entitled as to the other 
part of the year. As has been shown elsewhere in 
this brief, the 1917 Act is much more limited as to 
the scope of the special assessment provisions than 
the 1918 Act. The only condition upon which 
special assessment is recognized by the 1917 Act is 
that the invested capital can not satisfactorily be 
determined. This is only one of the several condi¬ 
tions upon which special assessment is granted by 
the 1918 Act. The invested capital of a taxpayer 
may be ascertainable, and the taxpayer will there- 
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fore be precluded from special assessment under 
the 1917 Act. The same taxpayer may, however, 
have abnormal conditions affecting his income or 
capital and therefore be entitled to special assess¬ 
ment under the 1918 Act. If such a taxpayer had 
a fiscal year ending in 1918, then under this tax¬ 
payer’s theory the portion of his tax to be computed 
under the 1917 law would be computed by the nor¬ 
mal method. This might, and undoubtedly in a 
large number of cases would, result in a higher tax 
than would be determined by reference to the taxes 
of representative corporations. The taxpayer in 
the assumed case would be deprived of the benefit of 
special assessment and sustain a real hardship on 
this account. No other result could follow from the 
theory of the instant taxpayer. Such a result, how¬ 
ever, is not justified imder the 1918 Act. The tax 
for a fiscal year ending in 1918 is imposed by the 
1918 Act. That act alone determines whether the 
taxpayer shall have his tax computed by the special 
assessment method; and if his tax is to be computed 
at all by this method it is so computed as to the 
entire year. 

CONCLUSION 

It is respectfully submitted that the profits tax 
of appellant for the taxable year in question was 
properly computed by the use of the special assess¬ 
ment method for the entire year, as the tax for the 
year determined by this method was less than the 
tax for the year determined by the normal method; 
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and that the decision of the Board of Tax Appeals, 
approving such computation, should be affirmed. 
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